Estate Settlement Process:  What Can You Expect?
The settlement of an estate is a time and labor intensive legal process which involves the collection of your loved one’s assets and the preparation of numerous court documents necessary to transfer their assets to their estate.

At a minimum, we will devote our firm’s services and expertise to your family for nine months.  If the estate must file estate tax returns and/or fiduciary income tax returns, then our firm will devote a minimum of one year of our services and expertise to the settlement of the estate.  In general, a small estate which is not subject to any estate taxes takes about one year to settle.  If an estate is required to file an estate tax return(s) and fiduciary income tax returns, it typically takes two to three years to settle.
The Executor is legally liable to the beneficiaries under the Will.  We represent the Executor and carefully guide the Executor through the settlement process so that the estate is properly handled in an efficient and timely manner.

The following steps are typically involved in the settlement of all estates, regardless of the size:

1.  All of the decedent’s assets must be identified and valued.  Appraisals may be necessary,

2.  The assets which pass through probate must be identified,

3.  The Will must be examined to determine if it was legally executed,

4.  The witnesses to the Will signing must be located and Affidavits obtained to submit to the Court,

5.  The Probate Petition must be prepared and the parties required to sign Waivers or receive Notice of Probate must be located and contacted.  Waivers of Citation must be obtained from interested parties (generally the named fiduciaries and the heirs).  If an interested party fails to sign a Waiver, the Court will issue a Citation to that individual and set a hearing date to determine their reasons for refusing to sign.   A Notice of Probate must be mailed to any individual listed in the Will that is not an heir.  Proof of mailing of the Notice of Probate must be filed with the Court.
6.  The Probate Petition and supporting documents must be filed with the Court and the attorney must appear in Court if any party fails to provide a Waiver, objects to probate or is incompetent or incapacitated.
7.  Once the Court approves the Probate documents and appoints the Executor, we provide detailed instructions to the Executor regarding their Executorial duties, which includes asset transfer instructions, estate and income tax issues and the timing and priority of creditor payments and distributions to beneficiaries.

8.  We obtain a tax identification number for the estate and assist the client in opening an estate bank account.

9. We assist the Executor in transferring each asset into the name of the estate, including the preparation of letters of instruction to the broker-dealers, completion of account applications and transfer forms for each asset, preparation of Affidavits of Domicile, completion of motor vehicle transfer documents and the preparation of and filing of deeds.
10. If the estate sells real estate, we assist the Executor in reviewing the purchase offer, we prepare the Deed and all required legal forms and documents to convey good title and we prepare the closing statement and represent the estate at the closing of the real estate sale.
11.  We must verify the date of death values on all assets owned by the decedent for purposes of preparing the required Court Inventory filing and for estate tax returns, if necessary.  This may include valuation of securities, real estate, business interests and personal property.

12.  We advise the Executor regarding the funding of trusts under the Will and the appropriate distributions to fund the Trust.  We obtain the tax identification number for the trust and assist the Trustee in establishing the Trust account.  We also advise the Trustee on their duties.

13.  We advise the Executor regarding when distributions to beneficiaries may be made and we prepare and distribute the Accounting to the beneficiaries to report to them the assets received by the estate, expenses paid by the estate and the amounts remaining for distribution to the beneficiaries.  Obtaining the beneficiaries consent to the Accounting releases the Executor from personal liability.
14.  We prepare and file all fiduciary income tax returns for the estate, if required.

15.  We assist the Executor in closing the estate by making final distributions, closing the estate account and filing the closing documents with Court.

Executor’s commissions:  New York State law sets the Executor’s fees for services they perform on behalf of the estate.  The fee is a percentage of the value of the assets which the Executor is responsible for and which our lawmakers feel adequately compensates the Executor for the time involved to do their work.  The fee is calculated based upon the value of the assets passing through probate.  Summarized, the commission is equal to 5% on the first $100,000, 4% on the next $200,000, 3% on the next $700,000, 2.5% on the any additional amounts not exceeding $4.0 million and 2% on all assets over $5.0 million. For example, the Executor’s fee for their services to settle a $500,000 probate estate is approximately $19,000.  Executor’s commissions are deductible by the estate on either the estate tax returns or the fiduciary income tax return.
Our services: Our estate attorneys and paralegals average 25 years of experience in the estate settlement process.  We specialize in this area, which makes our time efficient for you.  Attorney’s fees are deductible by the estate on its estate tax return or fiduciary income tax return.
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